form of the essential facilities doctrine to unjustifiable denials of access to infrastructure 2 and other forms of facilities that are impossible to duplicate but nonetheless essential for competition.
Of course, just because everyone does something does not make it right. However, there is a growing international consensus that it is sometimes appropriate to require a regime of non-discriminatory access to infrastructure and related facilities. The extent to which the international community is applying some version of the essential facilities doctrine in a thoughtful and consistent manner suggests that the United States is an outlier and should rethink its position. A revitalized essential facilities doctrine more in line with the international consensus would be beneficial domestically as well as internationally.
In this essay, we look briefly at the law of the essential facilities doctrine in the United States and abroad in order to analyze which jurisdictions have applied the essential facilities doctrine in a sensible and economically efficient manner and which have used the doctrine in a more ad hoc and arbitrary fashion. In Part I, we analyze the situation in the United States. In Part II, we examine the law of essential facilities and unilateral refusals to deal in the European Union and its Member States. In Part III, we look at the rest of the world and the variety of approaches followed in the diverse common and civil law jurisdictions that have examined this question. In Part IV, we look at the prospects for harmonization of these divergent approaches through the International Competition Network and the more constructive role that the United States must play if these efforts are to be successful. In Part V, we offer substantive suggestions to better harmonize U.S. law and practice with the developing consensus that antitrust should play an important role when dominant firms deny access to essential facilities in economically and socially harmful ways.
questions of mootness and procedural error to opine on the merits of a price squeeze claim and endorsed the basic thrust of Trinko as to the limits of the essential facilities doctrine. 2 In the post-Trinko era, cases raising essential facilities claims have survived only where there has been a change in behavior by the dominant firm in an unregulated market. 3 
II. ESSENTIAL FACILITIES AND REFUSALS TO DEAL IN THE EUROPEAN UNION AND ITS MEMBER STATES
The European Union was the first jurisdiction outside the United States to rely on the essential facilities doctrine to impose liability for denial of access. For the most part, the European Union has sensibly applied its version of the essential facilities doctrine, requiring access to the type of infrastructure that is most likely to produce the type of downstream spillovers and other externalities that justify a regime of open access. This is particularly important in the European Union, where much of the essential infrastructure is part of the legacy of past state ownership or exclusive privileges granted by the state, and the establishment of downstream competition is now an integral goal of EU competition law.
The European Commission began its use of the doctrine with a series of decisions imposing liabilities where owners of ports, harbors, tunnels, and related facilities used their control of such infrastructure to prevent the emergence of downstream competition.' 4 For example, several of the key early decisions involve situations where the operator of a port also operated a ferry service and denied access to (or severely discriminated against) a competing ferry service. In these cases, the port facility could not be duplicated and the integrated monopolist was required to grant non-discriminatory access to its unintegrated downstream competitor. The European Court of Justice extended these principles to exclusive privileges based on intellectual property rights in "exceptional circumstances.'
5 Similarly, the Commission and the courts required open access to information necessary for interconnection to dominant 12 Pac. Bell Tel. Co. v. linkLine Commc'ns, Inc., 129 S. Ct. 1109 , 1117 , 1119 -20 (2009 . 13 See, e.g., Nobody in Particular Presents, Inc. v. Clear Channel Commc'ns, Inc., 311 F. Supp. 2d 1048 , 1113 -14 (D. Colo. 2004 . 
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17
The European Commission's 2008 Guidance on the enforcement of Article 82 uses a particularly broad definition of when access is required:
The concept of refusal to supply covers a broad range of practices, such as a refusal to supply products to existing or new customers, to license intellectual property rights, including when this is necessary to provide interface information, or to grant access to an essential facility or a network. 18 The Guidance continues with language that stands in direct contrast to Trinko's treatment of the essential facilities doctrine:
The Commission does not regard it as necessary for the refused product to have been already traded: it is sufficient that there is demand from potential purchasers and that a potential market for the input at stake can be identified. Likewise, it is not necessary that there is to be actual refusal on the part of a dominant undertaking; "constructive refusal" is sufficient. Constructive refusal could, for example, take the form of unduly delaying or otherwise degrading the supply of the product or involve the imposition of unreasonable conditions in return for the supply.
19
The Guidance concludes:
The Commission will consider these practices as an enforcement priority if all the following circumstances are present: * the refusal relates to a product or service that is objectively necessary to be able to compete effectively on a downstream market; * the refusal is likely to lead to the elimination of effective competition on the downstream market; and " the refusal is likely to lead to consumer harm.
20
The potential for enforcement activity is even greater at the national level. After the modernization of EU competition law, the Member 1 6 Case COMP/C-3/37.792-Microsoft Corp., Comm'n Decision, Art.5 (Mar. 24, 2004) [Vol. 76
States apply both Article 82 and their own national competition laws. In addition, they are authorized to apply their national abuse of dominance provisions even more strictly than Article 82. Recent unilateral refusal-to-deal cases have come out of the courts or competition authorities of at least twenty of the EU Member States.
21
One of the first applications of the essential facilities doctrine by a national court of an EU Member State appears to have taken place in the United Kingdom as early as 2005.22 In Attherances Ltd. v. British Horseracing Board the defendant supplied Internet, television, and other audio-visual coverage of British horse racing. 23 It also supplied pre-race data regarding British horse racing to a variety of clients. 24 The plaintiff, a prior purchaser of the defendant's pre-race data, was unable to negotiate a new license on acceptable terms.
The defendant had a monopoly over a database of pre-race information that was not replicable and was necessary for downstream providers of racing television shows, Web sites, and lawful bookmaking operations. According to the judge, the British Horseracing Board abused its dominance without objective justification by refusing to supply the plaintiff, regardless of whether the defendant was an actual or potential competitor of the plaintiff. The judge held that the defendant's control of the pre-race data constituted an essential facility and that the refusal to supply the data was an abuse of dominance under both EU and UK law. Although the decision was reversed on the basis that the price charged did not amount to an abuse, the English Court of Appeals affirmed the lower court's holding that the data were an essential facility. It also made clear that, under British law:
[a] buse of a dominant position by refusal to supply may occur ... as a result of the cutting off of an existing customer, or refusing to grant access to an essential facility, unless the act or refusal is objectivelyjustified. It may also consist of the refusal to grant a licence of an IP right. The UK Office of Fair Trading (OFF) also had considered several matters raising the issue of access to other infrastructural facilities and applied the essential facilities doctrine on a limited basis to networks and related infrastructure. For example, the OFT used the essential facilities doctrine to require the incumbent operator of bus service in the Isle of Wight to allow its principal competitor to use the only hub bus station on the island.
28
The OFT recognized, but declined to use, the essential facilities doctrine in a case involving film for the production of holograms. In a 2003 decision involving DuPont, the OFT stated:
Refusing access to an essential facility may, depending on the circumstances, amount to an abuse of a dominant position. The OFT considers that treating [hologram film] as an essential facility would be too broad an interpretation of that concept. The essential facilities concept is generally applied to facilities such as ports utility distribution networks and some telecommunication networks (for example) where access is indispensable in order for the would-be customer to compete and duplication of the facility is impossible or extremely difficult.... The effect of treating every new product which, at the time of its discovery, had unique properties as an essential facility (if this product was a necessary input into a downstream market), would be to permit an excessive degree of interference with the freedom of undertakings to choose their own trading partners. As stated above, competition law should have this effect only in exceptional circumstances.
29
The OFT also relied on the fact that DuPont was in the process of exiting the downstream market, making it unlikely that the refusal to deal would injure the complainant or eliminate competition in that market. In its discussion of the essential facilities doctrine, the Irish High Court cited Professor Richard Whish's warning that application of the doctrine should be sensitive to free-rider concerns.
3 8 The Court noted that the term "essential facility" is particularly appropriate in cases involving "physical infrastructure such as a port, airport or pipeline where the essential requirement for access may be self-evident," but did not limit the doctrine to these situations, finding "there may be an obligation to supply a raw material, spare parts, intellectual property rights, or proprietary information, where the expression 'essential facility' is less appropriate."
39 After refusing to apply the essential facilities doctrine to the facts presented, the Court found that the defendant had abused a dominant position on other grounds.
40
In addition, a wide variety of new EU Member States, preferential trading partners, and aspirants have all adopted the essential facilities doctrine, with different degrees of sophistication. 41 The Czech Competition Authority appears to be the most active, with several cases both accepting and rejecting the essential facilities doctrine as a basis of liability. In one case the Czech Competition Authority held that a refusal to grant a competitor access to use the only regional bus station was not an abuse of dominance where the competing bus lines were not competitively disadvantaged in using other locations for bus stops. 42 In an- other bus case, the Authority held that access to a different regional bus station was not indispensable to competition, but that denial of access could still constitute an abuse of a dominant position.
Perhaps the broadest use of the essential facilities doctrine occurred in Austria, where a distributor of motion pictures was held liable for refusing to supply rival movie theater owners with copies of its films.
44
This outcome is particularly difficult tojustify given the earlier ECJ Bronner decision refusing to require a dominant Austrian newspaper to distribute its rivals' products. 45 Other recent applications of the essential facilities doctrine by EU Member States include: * Cyprus: in two different cases, fining the incumbent telecommunications operator for denying access to downstream competitors;
46
" Estonia: prohibiting discriminatory pricing charges for a port;
47
" Greece: affirming a refusal to grant access to a motor vehicle distribution network on the grounds that the dealer was insolvent; 
III. THE REST OF THE WORLD
Some of the more interesting and comprehensive applications of the essential facilities doctrine have arisen in Australia. In 1996, after Australian courts had declined to explicitly adopt the doctrine under the general terms of Australia's then-existing competition statutes, Australian authorities adopted a unique statutory and regulatory scheme to regulate essential facilities called the National Access Regime (NAR). The NAR gives numerous state and federal agencies wide discretion to compel owners of essential facilities to deal with competitors on fair and non-discriminatory terms. 51 In addition to the NAR, the Australian legislature has adopted a number of industry-specific regimes that operate similarly to the NAR. 52 Finally, the Australian High Court, while stopping short of expressly endorsing the essential facilities doctrine by name, arguably has adopted it in principle. [Vol. 76
In New Zealand, unilateral refusals to deal are controlled exclusively by Section 36 of the Commerce Act, which was amended in 2001 as part of an effort to harmonize the country's competition law with that of Australia.
54 Section 36 accordingly tracks the language of its Australian counterpart, Section 46 of the Trade Practices Act.
55 Section 36 reads:
A person that has a substantial degree of power in a market must not take advantage of that power for the purpose of-(a) restricting the entry of a person into that or any other market; or (b) preventing or deterring a person from engaging in competitive conduct; or (c) eliminating a person from that or any other market. that it has done so for the purpose of producing an anticompetitive effect.
9
In practice, New Zealand courts have taken a "cautious," "hesitant" approach to the essential facilities doctrine, 6 0 commonly finding a right of access under Section 36, but simultaneously allowing owners of key infrastructure leeway to set prices that include monopoly profits. 6 ' In 1999, the High Court declined to adopt the U.S. essential facilities doctrine "as is."62 However, that case and others apply the past U.S. decisions on essential facilities as persuasive authority.
63 New Zealand courts commonly express a desire to converge New Zealand and Australian competition law, 64 so Australian judgments pertaining to unilateral refusals to deal are also very influential.
65
South Africa, in contrast, has adopted a two-pronged approach to unilateral refusals to deal by dominant firms. The first, Section 8(b) of the South African Competition Act, 66 prohibits dominant firms from "refus [ing] to give a competitor access to an essential facility when it is 59 Telecom, [1995] 1 N.Z.L.R. at 402 (reasoning that "[i]f a person has used his dominant position it is hard to imagine a case in which he would have done so otherwise than for the purpose of producing an anti-competitive effect; there will be no need to use the dominant position in the process of ordinary competition").
60 THE LAWS OF NEW ZEALAND: COMPETITION § 120 (2008). 61 For cases finding a right of access, see Auckland Reg'l Auth. v. Mut. Rental Cars (Auckland Airport) Ltd., [1987] 2 N.Z.L.R. 647, 651, 679-680 (H.C.) (N.Z.) (finding airport had duty to rent space to rental car company); Union Shipping, [1990] 2 N.Z.L.R. at 706-07, 711 (enforcing right to access the only wharf in a particular region). In Telecom, the Privy Council (New Zealand's highest court until 2004) found that Section 36 only ensures a modicum of competition and is not intended to allow the courts to eliminate a dominant firm's monopoly profits. [1995] 67 This is a per se rule. Once the plaintiff has shown it has been refused economically feasible access to an essential facility, the defendant is not permitted tojustify the denial with competitive or social benefits. 68 The Act defines an essential facility as "an infrastructure or resource that cannot reasonably be duplicated, and without access to which competitors cannot reasonably provide goods or services to their customers." 6 9 The leading case, Glaxo Wellcome (Pty) Ltd. v. National Association of Pharmaceutical Wholesalers, held that "infrastructure or resource" as used in Section 8(b) excluded any "products, goods or services."
70 Glaxo also set forth five elements that must be established by the plaintiff before the "per se" prohibition applies:
1. the dominant firm concerned refuses to give the complainant access to an infrastructure or resource; 2. the complainant and the dominant firm are competitors; 3. the infrastructure or resource concerned cannot reasonably be duplicated; 4. the complainant cannot reasonably provide goods or services to its competitors without access to the infrastructure or resource; and 5. it is economically feasible for the dominant firm to provide its competitors with access to the infrastructure or resource.
71
By limiting Section 8(b) to infrastructure defined in this fashion, Glaxo considerably reduced the scope of this otherwise strong prohibition.
Since Glaxo, few plaintiffs have sought to invoke this provision.
The prerequisites for the second prong, Section 8 (d) (ii), are easier to meet. Section 8(d) (ii) prohibits a dominant firm from "refusing to supply scarce goods to a competitor when supplying those goods is economically feasible," unless "the firm concerned can show technological, efficiency or other pro-competitive, gains which outweigh the anti-competitive effects of its act." 72 Thus, Section 8(d)(ii) lowers the threshold from "essential facility" to "scarce good;" but reduces the conclusive per se prohibition to a rebuttable presumption in favor of the plaintiff. The defendant may defeat the presumption by showing the conduct had a net procompetitive effect.
Other jurisdictions take a more ad hoc approach, prohibiting unilateral refusal to deals on a case-by-case basis. Israel's Restrictive Trade Practices Law of 1988 provides: "A monopoly may not unreasonably refuse to provide or purchase an asset or a service .... "7 In addition, Section 29 operates as an independent control on firms in conjunction with Section 29A, which prohibits monopolists from "[a]buse of a dominant position," using language inspired by Article 82 of the EU Treaty. 4 The leading Israeli case on the essential facilities doctrine is not available in English but is discussed extensively by Professor Michal Gal in her book, Competition Policy for Small Market Economies. 75 In Antitrust Authority v. Dubek, the defendant held a 72 percent market share of Israeli cigarette sales, and was the only domestic cigarette manufacturer in Israel. A foreign firm, Elishar, held a 26 percent share. The defendant, Elishar, and two small cigarette importers initially shared a single distribution network for all cigarettes sold in Israel. Later, the defendant attempted to pull out of the joint distribution network and establish another for its exclusive use. Elishar would have been able to set up its own distribution network, and thereby survive the defendant's action, but the two small firms would not be able to operate their own distribution networks efficiently. The court, "based on an essential facility doctrine," ordered the defendant to grant the small competitors access to its distribution network. 7 6 As Professor Gal explains, Dubek is remarkable because it applies the essential facilities doctrine even though one of the defendant's competitors would have been able to survive without access to the supposed essential facility. Where jurisdictions lack specific statutory schemes or robust case law on the subject, they often proceed through the issuance of guidelines. For example, Canada, which has a limited body of case law on abuse of dominance generally, has just issued draft revised guidelines that contain an appendix dealing specifically with unilateral refusals to deal. The Canadian guidelines state that a refusal to deal by a dominant firm will be unlawful where:
73 Restrictive Trade Practices Law, 5748-1988 5748- , 42 LSI 135 (1987 [Vol. 76
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(ii) a denial of access to the facility has occurred for the purpose of excluding competitors from entering or expanding in the downstream market or otherwise negatively affecting their ability to compete; and (iii) the denial has had, is having or is likely to have the effect of substantially lessening or preventing competition in the downstream market."'
The essential facilities doctrine also has spread to a variety of noncommon law countries. For example, the Japanese Anti-Monopoly Law (AML) covers unilateral refusals to deal, although there has been little use of the doctrine by the Japanese Fair Trade Commission JFTC). Article 2(9) of the AML allows the JFTC to designate unfair trade practices, including those which "[u)njustly treat other entrepreneurs in a discriminatory manner" or " [deal] with another party on such conditions as will unjustly restrict the business activities of the said party."
9 Pursuant to those powers, the JFTC has designated both concerted and unilateral refusals to deal as potential violations of the AML. 80 More specifically, unilateral refusals to deal are an unlawful unfair trade practice if there is "unjust refusing to trade, or restricting the quantity or substance of goods or services pertaining to trade with a certain entrepreneur, or causing another entrepreneur to undertake any act that falls under one of these categories.1
'
The JFTC elaborated on these ambiguous requirements in the 1991 Distribution Guidelines.
8 2 The Guidelines recognize the general principle of freedom of choice in trading partners but also acknowledge that a refusal to deal may violate the AML when it results in the exclusion of its competitors from a market. 83 The Guidelines also specifically identify-a situation where an upstream firm "influential in a market" withholds The leading English language treatises identify only one older case in which liability has been imposed for a unilateral refusal to deal by a powerful firm, but each treatise concludes that such conduct violates the AML.
8 5 A leading comparative competition casebook similarly has concluded that 'Japan makes a unilateral refusal to deal with rivals or those who deal with rivals illegal if the refusal is unjust and tends to impede competition and exclude competitors. Countries as diverse as Guatemala, Turkey, and Russia also have relied on the essential facilities doctrine in various substantive and procedural forms. An article by an Irish competition official describes how Guatemala handles essential facilities situations. 87 As an alternative to lengthy litigation proceedings, the Guatemalan law utilizes "baseball"-style arbitration to determine access questions as quickly as possible. 88 The Turkish Competition Board imposed a substantial fine over denial of access to the electrical grid to competing power producers.
8 9 Finally, even Russia appears to have used at least the concept of the essential facilities doctrine, if not the precise legal doctrine, in requiring the monopoly gas pipeline operator Gazprom to grant access to a competing natural gas producer. 
TV. A DIFFERENT KIND OF HARMONIZATION
Given the many different national and regional regimes that govern global business behavior, there have been numerous efforts to harmonize the substance, procedure, and enforcement of competition law. These efforts began in earnest after World War II and continue today, most notably through the International Competition Network (ICN) . This section briefly surveys the historical efforts at harmonizing competition law and explains why the role of the United States in this process must change if efforts are to be successful for issues like the essential facilities doctrine, for which the United States' current position is out of step with international practice.
The United States frequently approaches the international harmonization of competition law as a one-way exercise, exporting U.S. norms -while simultaneously rejecting foreign insight. The U.S. advice, most of it quite well intentioned, comes in many forms from both public and private sources.
From the drafting of the Havana Charter after World War II through the .efforts to adopt trade and competition provisions in the World Trade Organization, the United States traditionally has been uncomfortable with international competition initiatives where it could be outvoted or otherwise not control the outcome of the negotiation of either hard or soft legal principles. 9 1 It prefers technical assistance, bilateral understandings, non-binding resolutions, or fora requiring consensus where U.S. views could dominate or at least block any mandatory result contrary to U.S. preferences.
On the private side, it is frequently assumed that the rest of the world should follow the lead of the United States as the senior statesman in the competition field. The ABA CEELI project in the 1990s, as applied in the competition field and elsewhere, contained numerous examples of this tendency. Newly independent nations were given much advice on how to conform their statutes and enforcements to a U.S. model. 92 In more recent times, the antitrust transition report for the Obama Administration prepared by the ABA Antitrust Section repeatedly implies that the United States should continue to make efforts to promote modeling of its antitrust regime abroad. 3 For example, the Antitrust Section report notes that international cooperation may include U.S. leadership in international competition bodies, transparency in U.S. enforcement processes, "soft" cooperation in case handling and technical assistance, and both bilateral and multilateral cooperation agreements.
94
When the United States reflects on its own competition law, foreign competition law experience is rarely studied in detail. None of the "blue ribbon" reports and studies on U.S. antitrust law has drawn heavily on foreign, comparative, or international law sources to chart the future of U.S. competition policy. The one exception was the 2000 International Competition Policy Advisory Committee (ICPAC) report that explicitly had an international focus but ultimately emphasized the need for harmonization of procedures and enforcement cooperation rather than merely promoting the substance of U.S. competition law.
95
Most importantly, the ICPAC report called for the creation of a Global Competition Initiative (GCI) as a forum for further harmonization of competition law. 96 While the GCI did not come into existence as envisioned by the ICPAC, this recommendation did eventually lead to the creation of the International Competition Network discussed below.
97
Harmonization EU-style proceeded in a different manner. Here, competition law followed the flag. As the European Union expanded, so did Davis, Harmonization, BOSTON REV., June-Aug 1993, available at http://www.bostonreview. net/BR18.3/davis.html (raising concern that CEELI program "amounts to imperialism of a subtle-and dangerous-sort"). 94 Id. at 17. Demonstrating less concern for U.S. global antitrust hegemony, the American Antitrust Institute instead proposes evaluating other countries' regimes in an attempt to further improve and streamline U.S. policy. This is particularly true for areas like cartel enforcement, where regimes like Korea and the United Kingdom have created innovative strategies to root out and prosecute anticompetitive behavior that could also be successful in the United States. (2000) To a large extent, the International Competition Network (ICN) is the meeting ground for these two approaches:
The ICN provides competition authorities with a specialized yet informal venue for maintaining regular contacts and addressing practical competition concerns. This allows for a dynamic dialogue that serves to build consensus and convergence towards sound competition policy principles across the global antitrust community. Founded in 2001, the ICN is a voluntary consensus-driven virtual organization with no permanent home or secretariat but an agenda to work toward procedural and substantive competition law harmonization in an increasingly integrated global economy, thus to some extent accommodating the needs of the United States and the European Union as leading jurisdictions. However, over seventy jurisdictions now participate in ICN activities and annual meetings. 98 The acquis communitaire consists of the elements of EU law that new Member States must accept in addition to the formal treaty provisions which include the acts of the Community institutions, such as the European Commission, as well as the complete case law of The typical pattern in the working groups has been to survey member practices in an area and then work toward the drafting of general principles, recommendations, and best practices for the members to adopt as they see fit. The ICN recommendations and best practices have been adopted by new and established jurisdictions to varying degrees, but conformance is increasing. Not surprisingly, there has been easier progress in procedural areas and in areas like cartel enforcement where the pre-existing consensus was the strongest.
The question of the fate of the essential facilities doctrine and other forms of unilateral refusals to deal will be a difficult one if the ICN chooses to address the topic in the future. The unilateral conduct working group has already had probably the widest difference of views on the areas that have been surveyed so far, which include proof of market power, state-created monopolies, predatory pricing, and exclusive dealing.
As set forth above, the U.S. views on the essential facilities doctrine are out of step with most of the rest of the world and are unlikely to be the focal point for harmonization or the generation of general policies and best practices. If there is to be a consensus on this issue, it will require more of a two-way street than has been the case in the past, a significant change from the past position of the United States on unilateral conduct issues, or a very serious effort to paper over differences that would most likely result in mushy generalities.
V. BETTER PRACTICES FOR AN ESSENTIAL FACILITIES DOCTRINE
Drafting meaningful best practices for unilateral refusals to deal in the ICN or elsewhere will be difficult but not impossible. The legitimate fear is that the essential facilities doctrine can be misused as an "epithet": a seat-of-the-pants determination of when to grant access untethered to cabining principles or attention to the incentives for either incumbents or new entrants.
10 6 These concerns are important, but insufficient to justify the recent positions of the U.S. Supreme Court and Bush administration agencies questioning whether the essential facilities [Vol. 76 doctrine should be a meaningful part of U.S. competition law. As a matter of practice, most jurisdictions that do apply this doctrine do so in a sensible manner in the majority of cases. Even the newer Member States of the European Union have applied the essential facilities doctrine to traditional and modern infrastructure, particularly where the facilities in question were the exclusive province of the state or private firms enjoying special privileges from the state.
1 07 Where they have strayed, more often than not, has been a matter of laxity in determining whether the new entrant can as a legal and practical matter duplicate the facility at issue.108 If the goal is to have a thoughtful regime of open access when that will be.beneficial to society, Australia-with its statutory national access regime, supplemented with industry specific rules as needed, and the general competition law as a backstop-comes closest to being a potential model. If such a comprehensive regime is not possible or desirable, then at least a detailed statutory provision in the competition law is superior to a more open-ended discretionary system that can be over-or under-enforced by competition enforcers and courts.
Equally important are limiting principles so that access is granted only when access to the facility is truly essential, competition can be maintained or enhanced, and social welfare is increased. The infrastructure theory that Brett Frischmann and Spencer Waller (an author of this article) have written about in different contexts is one way to obtain these goals. 109
As noted:
Infrastructure theory adds a demand-side component to the traditional supply-side considerations that underlie the essential facilities doctrine. The term infrastructure generally conjures up the notion of physical resource systems made by humans for public consumption. A list of common examples includes (1) transportation systems, such as highway and road systems, bridges, railways, airline systems, and ports; Increasingly, various forms of technology, particularly platform technologies and certain technological standards, have become the infrastructure of the modern age. However, the key feature of all types of infrastructure resources is that they generate value as inputs into a wide range of productive processes, often supporting many uses, applications, and downstream markets.
The infrastructure resources that historically have been available on non-discriminatory terms tend to satisfy the following demand-side criteria: (1) the resource may be consumed non-rivalrously; (2) social demand for the resource is driven primarily by downstream productive activity that requires the resource as an input; and (3) the resource is used as an input into a wide range of goods and services, including private goods, public goods, and/or nonmarket goods."' Traditional infrastructure, such as roadways, telephone networks, and electricity grids, satisfy this definition, as do a wide range of resources not traditionally considered as infrastructure resources, such as lakes, ideas, certain software platforms, and the Internet.
These criteria help illustrate how open access to infrastructure resources create social value. Infrastructure resources typically are intermediate goods that create social value when utilized downstream. While some infrastructure resources may be consumed directly to produce immediate benefits, most of the value derived from the resources results from productive use rather than consumption. By definition, the market undervalues the public and non-market goods that are created by these spillovers. Thus, from an economic perspective, it makes sense to manage certain infrastructure resources in an openly accessible manner because doing so permits a wide range of downstream producers of private, public, and non-market goods to flourish.
Most infrastructure represents some combination of commercial, public, and social goods. For example, the Internet is a combination of all three types of infrastructure and thus is a mixed infrastructure. The analytical advantage of this general categorization is that it provides a means for understanding the social value generated by these infrastruc-ture resources, identifying different types of market failures, and formulating the appropriate rules to correct such failures. The issue of open access to infrastructure is ubiquitous, and infrastructure theory creates an important lens to address the essential facilities doctrine and other legal doctrines of open access.
Looking at unilateral refusals to deal comparatively through an infrastructure lens suggests a number of possible best (or at least better) practices that are compatible with the historical basis of the essential facilities doctrine in the United States: * Limit liability for unilateral refusals to deal to traditional and modern infrastructure. Such infrastructure will tend inevitably to satisfy the condition that the existing facilities cannot legally and practically be duplicated.
" Reject the Trinko gloss that the presence of regulation by itself should shield unilateral refusals to deal from liability under competition law. Automatically deferring to that regulatory system or assuming that the regulatory system provides an effective access remedy is factually suspect and misses the opportunity to use competition and regulatory law in tandem to provide socially useful regimes of open access and meaningful administrative remedies.
* Treat unilateral refusals to deal the same as concerted refusals to deal with respect to infrastructure. There may be sound reasons to be more concerned about horizontal agreements between competitors to exclude competitors or choke off sources of supply in. general, but not with respect to infrastructure. If society is truly worse off due to a denial of access, the form of the ownership or control of the bottleneck should be irrelevant.
* Treat infrastructure based on intellectual property rights the same as physical or traditional infrastructure. Access to technological standards, software platforms, and interconnection information is the 21st century equivalent of the bridges, roads, and ports that gave rise to the essential facilities doctrine in the first place. There is a trend throughout competition law to treat intellectual property the same as personal or real property. This needs to work in both directions and occasionally be a sword as well as a shield.
* Apply competition law principles and open access requirements equally to private and public bottlenecks. International experience has shown the value of generally applying competition law to public actors as well as private firms. The United States needs to catch up 2010] to this way of thinking, particularly in light of the increased role of the public sector envisioned by the economic recovery plan.
" Be sensitive to the downstream spillovers that open access enables. While the dominant firm typically will be a competitor in the downstream market, it need not be in order for society to benefit from requiring a regime of open access for true infrastructure.
" Open access does not mean free access. We typically pay for access to the postal system, utilities, and a wide variety of networks, platform technologies, and other types of infrastructure.
" Be mindful of demonstrable concerns about the limits of institutional capabilities, but do not assume that the courts or agencies cannot administer a remedy. They have done so in the United States and elsewhere for decades. There will often be real-world external and internal transactions that provide a benchmark for a court or agency to use to determine the terms of access. Courts and agencies are certainly capable of determining whether a competitor is being treated less favorably than another party without being forced to act like "regulators." Courts and agencies also are capable of determining fines or damages for past behavior without exceeding their institutional capabilities. In the handful of situations presenting challenges beyond the abilities of courts or competition agencies, expert regulatory bodies can help craft cooperative solutions.
• Do not assume that open access regimes automatically create undesirable incentives, but be open to demonstrated instances of perverse incentives.
" Do not assume that access will lead to collusion, but continue to police downstream markets for anticompetitive outcomes. If the firms had wanted to collude in the first place, there would have been no reason to deny access. More fundamentally, every competition authority has tools to deal with collusion.
VI. CONCLUSION
The United States is entering an era where it has as much to learn from the rest of the world in competition law as it can teach. Harmonization often has been an exercise in exporting the law of the dominant system to more junior partners." 2 That may not be possible at this time in the essential facilities area for several reasons. The U.S. Supreme Court has questioned a doctrine that the rest of the world has embraced. If the United States seeks to export this narrow and self-defeating vision of the essential facilities doctrine, it will be and should be unsuccessful. History, doctrine, and economic theory indicate that the essential facilities doctrine can be applied under certain circumstances to open bottlenecks and permit competition in downstream markets for the benefit of consumers and society at large. The essential facilities doctrine has become an accepted part of the toolkit in most competition jurisdictions. It is time to study that experience seriously and apply the best part of that new learning to our always evolving antitrust needs.
